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Bruce Steiner & Revenue Procedure 2014-18: Extension of Time for Some 
Estates to Elect Portability 
EXECUTIVE SUMMARY:  
Revenue Procedure 2014-18 extended the time until December 31, 2014, for estates of decedents dying 
in 2011, 2012 and 2013 to elect portability if they were not required to file a Federal estate tax return.  
FACTS:  
The Tax Relief, Unemployment Insurance Reauthorization, and Job Creation Act of 2010 
(“TRUIRJCA”)  introduced the concept of portability, effective for decedents dying after 2010.  
Under portability, if the deceased spouse’s executors so elect, the deceased spouse’s unused exclusion 
amount (the “DSUE amount”) becomes available to be applied to subsequent transfers by the surviving 
spouse, either during lifetime or at death.  
Portability was scheduled to expire at the end of 2010.  However, the American Taxpayer Relief Act of 
2012 (“ATRA”) made portability permanent.  
A portability election must be made on a timely filed estate tax return.  
In Windsor v. United States, the Supreme Court held that Section 3 of the Defense of Marriage Act, which 
defined marriage as between persons of different sexes, was unconstitutional.  
Prior to the Supreme Court decision in Windsor, the Internal Revenue Service did not treat a same sex 
surviving spouse as a spouse for estate tax purposes.  
After the Supreme Court decision in Windsor, the Service issued Revenue Ruling 2013-17, which treats a 
same sex spouse as a spouse for tax purposes if the marriage was valid in the state where the parties 
were married.  
Revenue Ruling 2013-17 is prospective as of September 16, 2013.  However, taxpayers may amend their 
returns for open years based on the ruling if they wish to do so.  
In Rev. Proc. 2014-18, the Service granted an extension of time until December 31, 2014, to estates of 
decedents dying in 2011, 2012 and 2013 to elect portability if they were not required to file a Federal 
estate tax return.  
COMMENT:  
Since portability is new, some executors and their attorneys may not have been aware of it, or may not 
have been aware of the need to file an estate tax return to elect it.  
In the case of a same sex married couple, the Service did not recognize their marriage until the Supreme 
Court decision in Windsor in 2013.  By that time, the due date for filing the Federal estate tax return to 
elect portability may have expired.  
In some states, such as New York and New Jersey, a Federal QTIP election or nonelection is binding for 
state estate tax purposes.  There is some uncertainty as to whether a wholly unnecessary QTIP election 
is void or voidable.  In the case of an estate not required to file a Federal estate tax return, the executors 
may have opted not to file a Federal estate tax return, to insure the availability of the QTIP election for 
state estate tax purposes.  
If an estate is required to file a Federal estate tax return, the due date for electing portability is 
statutory.  The Service cannot extend it beyond the period for which it can extend the time for filing the 
return.  
However, if an estate is too small to be required to file a Federal estate tax return, the due date for 
electing portability is fixed by regulation, and not by statute.  
The Service has issued several private letter rulings granting an extension of time to elect portability 
where a Federal estate tax return was not required.  
Rev. Proc. 2014-18 grants an extension of time until December 31, 2014, to elect portability to all estates 
of United States citizens or residents who died in 2011, 2012 and 2013 and did not file a timely estate tax 
return.  
To elect portability, the estate must file a Federal estate tax return by December 31, 2014.  The return 
must say “FILED PURSUANT TO REV. PROC. 2014-18 TO ELECT PORTABILITY UNDER 
§2010(c)(5)(A).”  
If it is later determined that the estate was required to file a Federal estate tax return, then the relief will 
be null and void.  

http://www.irs.gov/pub/irs-drop/rp-14-18.pdf


If the spouse has paid gift tax, or the spouse’s estate has paid estate tax, then the spouse, or the 
spouse’s estate, can file a refund claim within the statute of limitations, which is three years from filing the 
return, or two years from the payment of the tax (limited to the tax paid within the preceding two years).  
Pending ruling requests can be withdrawn, in which case the Service will refund the user fee.  
This relief will be useful in several situations:  
Ÿ Estates that neglected to elect portability.  
Ÿ Estates of decedents with same-sex surviving spouses where the estate could not elect portability prior 
to the Supreme Court decision in Windsor.  
Ÿ Estates of decedents in states such as New York or New Jersey where a Federal QTIP election or 
nonelection is binding for estate tax purposes, that were concerned that a Federal QTIP election might be 
void, and sacrificed portability to be certain that they could make a QTIP election for state estate tax 
purposes.  If, by December 31, 2014, the Service clarifies Rev. Proc. 2001-38 such that a wholly 
unnecessary QTIP election is voidable rather than void, these estates may want to file a Federal estate 
tax return to elect portability.  
Concluding Observation  
Eligible estates of married persons dying in 2011, 2012 or 2013 that did not elect portability should 
consider whether to take advantage of Rev. Proc. 2014-18 and elect portability by December 31, 2014.  
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